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Abstract

There is a basis in international law to regard child soldiers (those under 18) as

‘protected civilians’ or ‘non-combatants’. The legal basis for absolving child soldiers of

all ages of culpability for international crimes is discussed with reference to their status

as non-combatants. The Refugee Convention exclusion clause is found to be

inapplicable to child soldiers of all ages notwithstanding the possibility of their having

committed international crimes related to their soldiering. The exclusion clause is also

re-examined in the context of children's economically and politically powerless place in

society and the lack of a universal age of criminal culpability.

Notes

 Log in  |  Register



About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

https://www.tandfonline.com/action/showCart?FlowID=1
https://www.tandfonline.com/
https://www.tandfonline.com/action/showPublications?pubType=journal
https://www.tandfonline.com/fjhr20
https://www.tandfonline.com/loi/fjhr20
https://www.tandfonline.com/toc/fjhr20/12/1
https://www.tandfonline.com/toc/fjhr20/12/1
https://www.tandfonline.com/journals/fjhr20
https://www.tandfonline.com/author/Grover%2C+Sonja
https://doi.org/10.1080/13642980701725210
https://www.tandfonline.com/action/clickThrough?id=5947&url=%2Fr%2Fsubjectsample-politics&loc=%2Fdoi%2Fabs%2F10.1080%2F13642980701725210&pubId=41151930&placeholderId=1074&productId=1600
https://www.tandfonline.com/doi/full/10.1080/13642980701725210?scroll=top&needAccess=true
https://www.tandfonline.com/doi/figure/10.1080/13642980701725210?scroll=top&needAccess=true
https://www.tandfonline.com/doi/citedby/10.1080/13642980701725210?scroll=top&needAccess=true
https://www.tandfonline.com/doi/metrics/10.1080/13642980701725210?scroll=top
https://www.tandfonline.com/doi/permissions/10.1080/13642980701725210?scroll=top
https://www.tandfonline.com/doi/abs/10.1080/13642980701725210
https://www.tandfonline.com/
https://www.tandfonline.com/action/showLogin?uri=%2Fdoi%2Fabs%2F10.1080%2F13642980701725210
https://www.tandfonline.com/action/registration?redirectUri=%2F
https://www.informa.com/privacy-policy/


1. United Nations, Rome Statute (Enabling Statute of the International Criminal Court)

(1998). http://untreaty.un.org.

2. United Nations, Convention Relating to the Status of Refugees (1954) 189 U.N.T.S.

150, entered into force on 22 April 1954. http://www.unhchr.ch.

3. Ibid. The exclusion clause 1F.

4. Cape Town Principles and Best Practice on the Prevention of Recruitment of Children

into the Armed Forces and Demobilization and Social Integration of Child Soldiers in

Africa. Adopted by participants of a symposium on child soldiers in Africa organized by

UNICEF in co-operation with the NGO working group on the Convention on the Rights of

the Child, Cape Town, 30 April 1977. http://www.pitt.edu.

5. Ibid. Cape Town Principles definition of ‘child soldier’.

6. Article 43 of the Protocol I Additional to the Geneva Convention of 12 August 1949

and Relating to the Protection of Victims of International Conflicts. Adopted on 8 June

1977 by the Diplomatic Conference on the Reaffirmation and Development of

International Humanitarian Law applicable in Armed Conflicts and entered into force on

7 December 1979. http://www.ohchr.org.

7. Cape Town Principles (note 4).

8. G. Gilbert (2001) ‘Current issues in the application of the exclusion clauses’. Paper

prepared for the UNHCR for an expert roundtable on exclusion.

http://www.refugeelawreader.org.

9. Ibid.

10. Amnesty International (2000). ‘Child soldiers: Criminals or victims?’

http://web.amnesty.org.

11. Ibid.

12. M. Custer, ‘Punishing child soldiers: The special court for Sierra Leone and the

lessons to be learned from the United States’ juvenile justice system', Temple

International and Comparative Law Journal, Vol.19, No.2 (2005), pp.449–476.

13. P. Singer, Children at War (New York: Pantheon 2005).

About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

http://untreaty.un.org/
http://www.unhchr.ch/
http://www.pitt.edu/
http://www.ohchr.org/
http://www.refugeelawreader.org/
http://web.amnesty.org/
https://www.informa.com/privacy-policy/


14. R. Brett and I. Specht, Young soldiers: Why they choose to fight (Prepared for the

International Labor Organization) (Boulder: Lynne Rienner Publishers 2004).

15. United Nations, Convention Relating to the Status of Refugees (note 2).

16. Gilbert (2001) ‘Current issues in the application of the exclusion clauses’ (note 8).

17. Amnesty International (2000) ‘Child soldiers: Criminals or victims?’ (note 10).

18. United Nations, Convention Relating to the Status of Refugees (note 2).

19. M. Happold, ‘Excluding Children from Refugee Status: Child Soldiers and Article 1F

of the Refugee Convention’, American University International Law Review, Vol.17

(2002), pp.1131–1176.

20. M. Custer, ‘Punishing child soldiers: The special court for Sierra Leone and the

lessons to be learned from the United States’ juvenile justice system' (note 12).

21. Ibid.

22. United Nations, Statute of the Special Court for Sierra Leone, Article 7. Agreed upon

by the United Nations and the Government of Sierra Leone pursuant to security Council

Resolution 1315, 14 August 2000. http://www.sc-sl.org.

23. Ibid.

24. Rome Statute (Enabling Statute of the International Criminal Court) (note 1).

25. M. Happold, ‘Excluding Children from Refugee Status: Child Soldiers and Article 1F

of the Refugee Convention’ (note 19).

26. United Nations, Convention on the Rights of the Child. Adopted by the UN General

Assembly, resolution 44/25 of 20 November 1989 and entered into force 2 September

1990. http://www.unesco.org.

27. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts. Adopted by the United Nations and opened for signature by

the UN General Assembly on 25 May 2000 and entered into force on 12 February 2002.

28. United Nations, Convention on the Rights of the Child (note 26), Article 40.

About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

http://www.sc-sl.org/
http://www.unesco.org/
https://www.informa.com/privacy-policy/


29. Protocol I Additional to the Geneva Convention of 12 August 1949 and Relating to

the Protection of Victims of International Conflicts (note 6).

30. M. T. Dutli (2006) ‘Captured child combatants’, Prepared for the International

Committee of the Red Cross. http://www.icrc.org.

31. K. K. Dormann, ‘The legal situation of unlawful/unprivileged combatants’,

International Review of the Red Cross, Vol.85, No.849 (2003), pp.45–74.

32. Protocol I Additional to the Geneva Convention of 12 August 1949 and Relating to

the Protection of Victims of International Conflicts (note 6), Article 50(1).

33. Ibid. Article 77.

34. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts (note 27).

35. Ibid.

36. Protocol I Additional to the Geneva Convention of August 12, 1949 and Relating to

the Protection of Victims of International Conflicts (note 6).

37. Ibid. Article 77.

38. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts (note 27).

39. Ibid. Article 3.

40. Protocol II Additional to the Geneva Convention of August 12, 1949 and relating to

the protection of Victims of Non-International Conflicts. Adopted on 8 June 1977 by the

Diplomatic Conference on the Reaffirmation and Development of International

Humanitarian Law applicable in Armed Conflicts. Entered into force 7 December 1978.

http://www.ohchr.org.

41. Ibid.

42. Protocol II Additional to the Geneva Convention of August 12 1949 and relating to

the protection of Victims of Non-International Conflicts (note 40), Article 5.

43. Rome Statute (Enabling Statute of the International Criminal Court) (1998) (note 1).

About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

http://www.icrc.org/
http://www.ohchr.org/
https://www.informa.com/privacy-policy/


44. Protocol I Additional to the Geneva Convention (note 6), Article 77.

45. Ibid.

46. Dutli (note 30).

47. Protocol I Additional to the Geneva Convention (note 6), Article 77.

48. Ibid.

49. Dutli (note 30).

50. Statute of the Special Court for Sierra Leone (note 22).

51. Protocol I Additional to the Geneva Convention of August 12, 1949 and Relating to

the Protection of Victims of International Conflicts (note 6) and Protocol II Additional to

the Geneva Convention of August 12, 1949 and relating to the protection of Victims of

Non-International Conflicts (note 40).

52. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts (note 27).

53. A. Obote-Odora, (1999) ‘Legal problems with protection of children in armed

conflict’, Murdoch E Journal of Law, Vol. 6, No.2 (1999). http:www.urdoch.edu.au.

54. S. S. Maslen, ‘The use of children as soldiers: the right to kill and be killed?’, The

International Journal of Children's Rights, Vol. 6(1998), pp.445–451.

55. P. Singer, Children at War (note 13).

56. A. Obote-Odora, (1999) ‘Legal problems with protection of children in armed

conflict’ (note 53).

57. Rome Statute (Enabling Statute of the International Criminal Court) (1998) (note 1).

58. Ibid.

59. International Labor Organization Convention Concerning the Prohibition and

Immediate Action for the Elimination of the Worst Forms of Child Labour under Article 3

(a). Adopted by the UN General Assembly 17 June 1999. http://www.ilo.org.

60. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts (note 27).

About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

http://www.urdoch.edu.au/
http://www.ilo.org/
https://www.informa.com/privacy-policy/


61. J. H. Francoise (1996) ‘Legal protection afforded to children under international

humanitarian law’. Report for the Graca Machel study on the impact of armed conflict

on children. http://www.essex.ac.uk.

62. R. Van Emden, Boy Soldiers of the Great War (London: Headline Book Publishing

2005).

63. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts (note 27).

64. Ibid.

65. UNHCR 2001, ‘Exclusion from refugee status’, Lisbon Expert Roundtable.

http://www.unhcr.ch. On the contrary, membership in such a group involves duress

since there is no exit once joined by whatever means (item 18).

66. M. S. Gallagher, ‘Soldier boy bad: Child soldiers, culture and bars to asylum’,

International Journal of Refugee Law, Vol.13, No.3 (2002), pp.311–353.

67. United Nations, Convention on the Rights of the Child (note 26), Article 39.

68. Ibid.

69. United Nations, Convention on the Rights of the Child (note 26), Article 22.

70. United Nations, Convention Relating to the Status of Refugees (note 2), exclusion

clause 1F.

71. R. Brett and M. McCallin, Children: The Invisible Soldiers, 2nd ed. (Stockholm: Radda

Barnen 1998).

72. United Nations, Convention Relating to the Status of Refugees (note 2), exclusion

clause 1F.

73. M. K. Nyinah, ‘Exclusion under article 1F: Some reflection on context, principles and

practice’, International Refugee Law, Vol. 12 (2000) (Special Supplementary Issue),

pp.295–316.

74. United Nations, Convention Relating to the Status of Refugees (note 2), exclusion

clause 1F.

75. G. Gilbert, ‘Current issues in the application of the exclusion clauses’ (note 8).

About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

http://www.essex.ac.uk/
http://www.unhcr.ch/
https://www.informa.com/privacy-policy/


76. United Nations, Convention Relating to the Status of Refugees (note 2), exclusion

clause 1F.

77. United Nations, Convention on the Rights of the Child (note 26), Article 39.

78. N. Cahn, ‘Poor children: Child witches and child soldiers in Sub-Sahara Africa’, Ohio

State Journal of Criminal Law, Vol.3, No. 2 (2006), pp.413–456.

79. United Nations, Convention Relating to the Status of Refugees (note 2).

80. Ibid.

81. Ibid.

82. Protocol I Additional to the Geneva Convention (note 6), Article 77.

83. Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflicts (note 27).

Additional information

Notes on contributors

Sonja Grover

Fax: +807 346 7771

Related research 

Recommended articles Cited by 

14

People also readAbout Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

https://www.addtoany.com/share
https://www.informa.com/privacy-policy/


Information for

Authors

R&D professionals

Editors

Librarians

Societies

Open access

Overview

Open journals

Open Select

Dove Medical Press

F1000Research

Opportunities

Reprints and e-prints

Advertising solutions

Accelerated publication

Corporate access solutions

Help and information

Help and contact

Newsroom

All journals

Books

 Sign me up

 

 

Keep up to date

Register to receive personalised research and resources

by email

Copyright © 2024 Informa UK Limited Privacy policy Cookies Terms & conditions

Accessibility

Registered in England & Wales No. 3099067 

5 Howick Place | London | SW1P 1WG

About Cookies On This Site

We and our partners use cookies to enhance your website

experience, learn how our site is used, offer personalised

features, measure the effectiveness of our services, and

tailor content and ads to your interests while you navigate

on the web or interact with us across devices. You can

choose to accept all of these cookies or only essential

cookies. To learn more or manage your preferences, click

“Settings”. For further information about the data we collect

from you, please see our Privacy Policy

Accept All

Essential Only

Settings

https://authorservices.taylorandfrancis.com/
https://taylorandfrancis.com/who-we-serve/industry-government/business/
https://editorresources.taylorandfrancis.com/
https://www.tandfonline.com/page/librarians
https://www.tandfonline.com/societies
https://www.tandfonline.com/openaccess
https://www.tandfonline.com/openaccess/openjournals
https://www.tandfonline.com/openaccess/openselect
https://www.tandfonline.com/openaccess/dove
https://www.tandfonline.com/openaccess/f1000
https://taylorandfrancis.com/who-we-serve/industry-government/marketing/
https://taylorandfrancis.com/partnership/commercial/advertising-solutions/
https://taylorandfrancis.com/partnership/commercial/accelerated-publication/
https://taylorandfrancis.com/who-we-serve/industry-government/business/purchasing-options/
https://help.tandfonline.com/
https://newsroom.taylorandfrancisgroup.com/
https://www.tandfonline.com/journals?&pageSize=3000
https://www.routledge.com/?utm_source=website&utm_medium=banner&utm_campaign=B004808_em1_10p_5ec_d713_footeradspot
https://taylorandfrancis.formstack.com/forms/tfoguest_signup
http://facebook.com/TaylorandFrancisGroup
https://twitter.com/tandfonline
http://linkedin.com/company/taylor-&-francis-group
https://www.youtube.com/user/TaylorandFrancis
http://www.weibo.com/tandfchina
https://www.informa.com/
https://informa.com/privacy-policy/
https://www.tandfonline.com/cookies
https://www.tandfonline.com/terms-and-conditions
https://www.tandfonline.com/accessibility
http://taylorandfrancis.com/
https://www.informa.com/privacy-policy/

