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Abstract

In Greek mythology, Icarus is given wings made of feathers and wax by his father as a

means to escape exile. Experiencing flight for the first time ashe makes his escape,

Icarus dares to fly too near the sun despite his father's warnings not to do so. His wax

wings melt in the heat and Icarus consequently plunges to his death in the sea. The

Commission is faced with a challenging task when dealing with firms in financial

distress, some of them with falls befitting Icarus. This article focuses on three such

concrete situations that the Commission has to manage: the “Failing Firm Defence” in

merger control cases, restructuring agreements in declining sectors (also called “crisis

cartels”) assessed under Article 101 TFEU, and undertakings’ inability to pay fines

under point 35 of the Fining Guidelines. In all three situations, the Commission carries

out a similar assessment of the financial health of the “failing” firm or sector, and in
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each case, the Commission's approach is rather formalistic. While the Commission

advocates the same public policy concern across the board, namely to protect

competition in a market, the criteria aimed at doing this are set out slightly differently

in each of the three situations. The aim of this article, however, is not to argue for a

more relaxed approach to competition policy as the standard, but rather for a more

refined pragmatism that would also be more aligned to the effects-based competition

enforcement adopted by the Commission in recent years.
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